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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF ARI ZONA

)
UNI TED STATES OF AMERI CA, )
)
Pl aintiff, )
)
V. ) Civil Action No.

)

Pl LKI NGTON pl ¢ ) Fi |l ed:
and )
Pl LKI NGTON HOLDI NGS | NC. )
)
Def endant s. )
)

COVPLAI NT

The United States of Anmerica, acting under the direction of
the Attorney General of the United States, brings this civil
action to obtain equitable and other relief against the

Def endants nanmed herein, and conplains and alleges as foll ows:



I .
JURI SDI CT1 ON, VENUE, AND DEFENDANTS

1. This Conplaint is filed under Section 4 of the Sherman Act
(15 U.S.C. 8 4) to prevent and restrain violations of Sections 1
and 2 of the Sherman Act (15 U.S.C. 88 1 and 2). These
viol ations result fromconduct that, insofar as it involves trade
or commerce with foreign nations, is within the purview of
Sections 1 and 2 of the Sherman Act pursuant to the Foreign Trade
Antitrust I nprovenents Act of 1982 (15 U S.C. § 6a).

2. Def endant Pil kington plc ("Pilkington") is an English
corporation with its principal place of business in St. Helen's,
Mer seysi de, England. Pilkington is the world's |argest fl oat

gl ass producer. Pilkington may be found or transacts business in
the District of Arizona. Venue as to Pilkington is proper under
15 U.S.C. § 22 and 28 U.S.C. § 1391(d).

3. Defendant Pil kington Holdings Inc. ("Holdings") is a

Del aware corporation with its principal place of business in
Tol edo, Chio. Holdings is the wholly-owned subsidiary of

Pi | ki ngton Overseas Hol dings Ltd., an English corporation that is
itself a wholly-owned subsidiary of a wholly-owned subsidiary of
Def endant Pil ki ngton. Hol di ngs holds Pilkington's United
St at es- based assets, including 80 percent of the outstanding

shares of voting capital stock, and



t hereby full control, of Libbey-Onens-Ford Co. ("LOF"), a

Del awar e corporation headquartered in Toledo, Chio. LOF is the
second- | argest producer of float glass in the United States. The
remai ni ng out standi ng shares of LOF are owned by Ni ppon Sheet

G ass Co., Ltd. of Tokyo, another of the world' s major float

gl ass producers. Holdings nmay be found or transacts business in
the District of Arizona. Venue as to Holdings is proper under 15

Uus C § 22.

1.
TRADE AND COMVERCE

4. The Defendants and their subsidiaries receive |arge anmounts
of noney in the formof paynents for float glass and float gl ass
technol ogy that flow across state |ines and national borders.
The Defendants' business activities and operations involve or
affect the interstate and international flow of funds, and are
within the flow of, and have a substantial effect upon,

interstate and foreign comrerce.

BACKGROUND

A. Fl at d ass

5. Flat glass is glass fornmed in a flat shape, such as for
cutting into w ndow panes, and glass fornmed flat and then bent or

curved, such as for fabrication into autonpbile



wi ndshields. Float glass is flat glass made by a float process
as described below. Alnost all of the flat glass currently nade

and sold throughout the world is float glass.

B. Fl oat d ass Processes

6. Fl oat gl ass processes involve placing nolten glass on the
surface of a pool of nolten tin or other nmetal. The nolten gl ass
forns a flat layer that floats on this surface of nolten netal

as oil floats on the surface of a pool of water. This flat |ayer
of floating glass is allowed to cool until it is sufficiently
rigid toretainits flat shape, and is then renoved fromthe
surface. In a float glass plant, the float glass process
proceeds uninterruptedly: a streamof nolten glass is delivered
continuously to one end of the nolten netal surface, formng an
endl ess, cooling ribbon of glass that is continuously renoved
fromthe opposite end of the surface when sufficiently cool ed.
The ribbon of glass is then subjected to further processing,

i ncl udi ng anneal i ng, inspection, and cutting to desired

di mensi ons.

7. The first float glass process patent was issued in 1902 to
an Anmerican unaffiliated with Pilkington. Over 50 years |later,

Pi | ki ngton applied for and obtai ned over 1,000 patents in various
jurisdictions, including over 100 United States patents, on fl oat
gl ass process inprovenments. Pilkington's float glass process is
sonmetines called the "PB Process."

8. Pi | ki ngton began the first successful commercial production



of float glass in 1962. Since then, others have devel oped their
own float gl ass processes, which have been shown to be

technol ogically and commercially vi abl e.

9. Commerci al float glass manufacture requires relatively

| ar ge-scal e, single-purpose plants that are not efficiently
convertible to other use, nor are other manufacturing facilities
efficiently convertible to float glass production. Float glass
pl ants are operated continuously for periods of 8 to 12 years or
nore before requiring "cold shut-down" for extensive rebuilding
and repair. The cost of designing and constructing a
typically-sized float glass plant is between $100 and $150

mllion.

C. Fl oat d ass Production

10. The largest demand for float glass is for fabrication into
wi ndows for dwellings and commercial structures, autonobile glass
products (e.g., car and truck w ndshields and w ndows),
architectural products (e.g., siding panels for office towers and
gl ass doors), and mrrors. The demand for float gl ass depends

| argely on such factors as the volunme of housing starts,
commerci al construction, autonobile production, and catastrophic
storm danmage. As with other honogeneous, fungible comodities,
the key factors in marketing float glass are price and quality;
brand nanes and trademark recognition are rel atively uninportant
to purchasers.

11. In 1991, United States' float glass producers shipped



approximately $2.9 billion of float glass, with the four |argest
United States producers accounting for about 85 percent of this
total.

12. Float glass shipnments worldwi de in 1991 were approxi mately
$15 billion, with the four |argest producers accounting for about
two-thirds, and the nine | argest producers accounting for over 95
percent, of total world shipnments. Wrldw de float gl ass denmand
is increasing, largely in the devel opi ng econom es of Asia,

Africa, and eastern Europe.

D. Fl oat d ass Process Technol ogy Market

13. From 1984 to 1991, 55 new float glass plants were designed,
built, and placed in service throughout the world. O these
plants, nine were built in North America, including seven in the
United States. The construction worl dw de of approximtely 30 to
50 additional float glass plants is planned or projected for

conpl eti on between now and the end of the century. Many are

pl anned for |ocations, such as in Asian and eastern European
countries, where the sponsoring entities are likely to award

contracts to outside bidders for



pl ant design, construction, and construction supervision
services. Such services include the specifying, ordering, and
procuring of equipnent and supplies for use in such plants.

14. Persons in the United States and el sewhere can conpete, if
not restrained, for the award of these float glass design and
construction contracts. Anong the persons engaging in such
conpetition are firnms that currently manufacture float gl ass, as
wel |l as others. Such contracts may be on a pure fee-for-service
basis, or may provide the contractor an equity position in the
plant to be built, or may provide other consideration for the
contractor.

15. The relevant service market is the provision of float glass
pl ant design, construction, and construction supervision

servi ces.

16. The rel evant geographic market for these services is
wor | dwi de.

17. Conpetition to design and construct float glass plants, if
not restrained, creates or increases demand for innovations in
fl oat gl ass-maki ng technol ogy. Such innovations tend to reduce
t he manufacturing cost and inprove the quality of float glass.
18. Persons in the United States who successfully conpete for
contracts to design and construct float glass plants to be built

outside the United States are engaged in



United States export trade or commerce with foreign nations for
such services. Such export trade or conmerce generates
substantial domestic econom c activity, providing nunerous
opportunities for enploynent of individuals and firnms highly
skilled in contributing to the creation of the designs, draw ngs,
specifications, and other work product required to performthe
exported services. Mreover, persons in the United States who
desi gn and construct float glass plants abroad are likely to
speci fy donestic fabricators' and suppliers' products for use in
these plants, thereby creating substantial additional
opportunities for donestic economc activity. The design and
construction of a typically-sized float glass plant abroad

requi res an investnment of about $100 million. Wen a United
States firm provides those services, approximtely $35 to $50
mllion of that total eventually flows into the United States
econony in orders for donmestic materials, equipnent, and

servi ces.

E. Pi | ki ngton Li censes

19. Beginning in 1962, Pilkington entered into patent and
know how | i cense agreenments with all of its principal
conpetitors. Although these agreenents differed as to details,
they generally provided for: (1) allocation and division of
territories, restricting each |licensee to a specified country or

group of countries for the construction



and operation of float glass plants generally corresponding to
the territory in which the respective |icensee previously
manufactured flat glass ("territorial restrictions”); (2)
[imtation on the use of Pilkington's float glass technol ogy
strictly to the manufacture of float glass ("use restrictions");
(3) restrictions on sublicensing of Pilkington's float glass

t echnol ogy; and (4) the reporting and grant-back of al

i nprovenents in float glass technol ogy.

20. Pilkington's territorial and use restrictions di scouraged
conpetitor |icensees from devel oping and using their own
innovations in float glass technology. The territorial
restrictions discouraged the devel opnent of conpeting technol ogy
by geographically limting the opportunities for economc
exploitation of innovations. The use restrictions had a simlar
effect since, according to Pilkington, the use of its technol ogy
to devel op a new or broader range of float glass technol ogy was a
violation of the |icensing agreenment. The consequent reduction
in innovation in float glass technol ogy deprived consuners of the
benefits of nore efficient production techniques and hi gher

qual ity gl ass.

2. Simlarly, the reporting and grant-back provisions in the
Pi | ki ngton |icense agreenents di sadvantaged conpetitors in

creating and conpetitively marketing fl oat
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gl ass technol ogy that could be used free of Pilkington's
licensing restrictions by elimnating or reduci ng economnic
incentives to innovate.

22. In many of its licensing contracts, Pilkington also inposed
restrictions on the export of float glass fromthe allocated
territories. Thus, Pilkington inposed restrictions on export of
glass made in the United States by certain |licensees, and export
of glass nmade abroad to the United States.

23. By the end of 1982, Pilkington's principal United States
patents, the specified duration of Pilkington's contracts with
United States |icensees, and the obligation of royalty paynents
under those contracts expired. Nevertheless, Pilkington
continued to enforce the territorial, use, and sublicense
restrictions in those contracts, until a licensed conpetitor
could prove that all of Pilkington's float glass technol ogy had
becone public know edge.

24. Pilkington's mai ntenance and conti nued enforcenment of the
Iicense restraints described above was not justified by any
intell ectual property rights of substantial value. Pilkington's
core float glass technol ogy was disclosed in nunerous patents
that have | ong expired, placing that technology in the public
domai n. Moreover, unpatented Pil kington float glass technol ogy

has been publicly disclosed

11



in substantial part. The renaining secret unpatented technol ogy
consi sted largely of engineering solutions with no substanti al
val ue over other, equally efficacious engineering alternatives.
25. Pilkington's |icense agreenents provided a framework for a
wor | dwi de cartel, created and controlled by Pilkington, for float
gl ass technol ogy and the design and construction of float glass
plants. The agreenents enabled Pilkington to exercise control
over float glass markets as well as over the design and
construction of new float glass facilities and to control the
extent to which float process innovations were permtted to be

commerci ally expl oited.

| V.
FI RST CAUSE OF ACTI ON

(Contracts In Restraint O Trade)

26. Beginning at |east as early as 1982, and continuing until
the date of this Conplaint, the Defendants, w thout sufficiently
val uabl e intell ectual property rights, nmaintained and enforced
licensing contracts and ot her agreements to restrict the
construction and operation of float glass plants and float gl ass
process technol ogy in unreasonable restraint of interstate and

foreign trade and

12



commerce in violation of Section 1 of the Sherman Act. This
violation is likely to continue unless the relief asked for is
gr ant ed.

27. For the purpose of form ng and effectuating these contracts
and agreenents, the Defendants did the foll ow ng things, anong
ot hers:

(a) allocated and divided territories for, and limted
the use of, float glass technol ogy worl dw de;

(b) interpreted and enforced the territorial and use
restrictions so that their conbined effect prevented
conpetitors fromusing or devel oping conpeting float glass
t echnol ogy;

(c) required conpetitors to prove that all of the
I i censed technol ogy had becone publicly known before being
relieved of the territorial and use restrictions;

(d) inmposed and enforced restrictions on conpetitors
ability to sublicense float glass technol ogy;

(e) inmposed and enforced reporting and grant-back
provisions in the |icense agreenents;

(f) inmposed and enforced restrictions on exports of
glass by licensees fromand to the United States; and

(g) continued enforcenent of the territorial, use, and

sublicense restrictions indefinitely, even after no

13



further licensing royalties were payable and the patents had

expired.

V.
SECOND CAUSE OF ACTI ON

( Monopol i zati on)

28. The allegations of (Y 26-27 of this Conplaint are re-all eged
and i ncorporated by reference.

29. By entering into licensing contracts with its conpetitors
and continuing to enforce the restrictions inposed in those
contracts and by the other predatory and excl usi onary conduct
descri bed herein, Pilkington willfully acquired, and wllfully
mai nt ai ned, a nonopoly in the world market for the design and
construction of float glass plants in violation of Section 2 of
the Sherman Act, 15 U . S.C. 8 2, with adverse effects that satisfy
the requirenments of the Foreign Trade Antitrust |nprovenents Act
of 1982, 15 U S.C. 8§ 6a. This violation is likely to continue
unl ess the relief asked for is granted.

30. Over 90 percent of the float glass produced in the United
States and throughout the world is manufactured subject to
restraints inposed by Pilkington through its |licensing contracts
with conpetitors. These restrictive contracts have enabl ed

Pi | ki ngton to nonopolize the worl dw de
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mar ket for the design and construction of float glass plants, and
to exercise control over float glass technology and the extent to
whi ch float glass innovations are permtted to be commercially

expl oi t ed.

VI .
EFFECTS
31. These violations had the follow ng direct, substantial, and
reasonably foreseeable effects, anong others, which satisfy the
requi renents of the Foreign Trade Antitrust |nprovenents Act of
1982, 15 U.S.C. § 6a:
(a) restraint and reduction of conpetition in the
United States' export business for the design and
construction of float glass plants outside the United
St at es;
(b) restraint and reduction of conpetition in the
United States' export business for the design, fabrication,
furni shing, shipping, and packagi ng of rel ated equi pment and
supplies for float glass plants constructed or renovated
outside the United States;
(c) restraint and reduction of the export of glass to
and fromthe United States; and
(d) depriving United States' businesses and consumners

of the benefits of free and open conpetition.
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VII.

RELI EF
WHEREFORE, Pl aintiff prays that this Court enter final judgnent
agai nst the Defendants declaring, ordering, and enjoining them
and all persons acting in concert with them as foll ows:

1. That the provisions in Pilkington's contracts and agreenents
with float glass manufacturers that specify the territorial
[imts where a manufacturer may manufacture and sell float glass
and the provisions that limt the use of information originally
suppl i ed by Defendants for further innovation in float glass
t echnol ogy be decl ared and adjudged to be in violation of
Sections 1 and 2 of the Sherman Act, 15 U.S.C. 88 1 and 2, and no
| onger enforceabl e.

2. That Pilkington, and all others acting in concert with
Pi | ki ngton, be permanently enjoined fromenforcing said
provisions and frominterfering with the efforts of any person in
this country to performor offer to performservices connected
with the design or construction of float glass plants anywhere in
the world, and frominterfering with the design, construction, or
operation of any such plant or the sale or shipnent of glass from

t hose pl ants.
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3. That Pil kington, and all others acting in concert with

Pi | ki ngton, be permanently enjoined fromenforcing said
provisions and frominterfering with the efforts of any person
anywhere in the world to performor offer to perform services
connected wth the design or construction of float glass plants
in the Unites States, and frominterfering with the design,
construction, or operation of any such plant or the sale or
shi pment of glass fromthose plants.
4. That Pil kington, and all others acting in concert with

Pi | ki ngton, be permanently enjoined frominterfering wth the
efforts of any person, including any contracting manufacturers'
former enpl oyee, who has never been or who no |onger is under any
| awful obligation to maintain secrecy, to offer services in
connection with the design or construction of float glass plants,
whet her by representing that such services would violate

intell ectual property rights or otherw se.

5. That Pilkington, and all others acting in concert with

Pi | ki ngton, be enjoined from nonopolizing or attenpting to
nonopol i ze the market for the design and construction of fl oat
gl ass pl ants.

6. That Plaintiff have such other relief as may be just and

pr oper.
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7. That Plaintiff be awarded its costs in this action.

Robert E. Litan Kurt Shaffert
Deputy Assistant Attorney General

Thomas H. Liddle Mark C. Schechter
Deputy Director of QOperations

Mol Iy L. DeBusschere

K. Craig WIdfang
Speci al Counsel to the
Assi stant Attorney Ceneral,

Antitrust Division John B. Arnett, Sr.

Gai | Kursh M Lee Doane
Chi ef, Professions and
Intell ectual Property Section

David C. Jordan

Washi ngton D.C. 20001

Assi st ant Chi ef

Pr of essi ons and | ntell ectual
Property Section

At t or neys
U S. Departnent of Justice
Antitrust Division
555 4th Street, N W
Room 9903, JCB
202/ 307- 0467
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CERTI FI CATE OF SERVI CE

The undersi gned hereby certifies that on this day of My,
1994 he caused true and correct copies of the foregoing

Conpl aint, Stipulation, Conpetitive |Inpact Statenent, and
Governnent's Mtion Under Local Rule 1.2(e)(1) To Assign This
Case Wth Above- Naned Rel ated Cases to be served by mail upon the
f ol | owi ng:

John H. Shenefield, Esq.
Morgan, Lewi s & Bocki us
1800 M Street, N W
Washi ngton, DC 20036

Attorney for Defendants Pil kington plc,
Pi | ki ngt on Hol di ngs Inc.,

and Li bbey-Ownens-Ford Co. in

Cl 'V 92-752- TUC- VDB,

Cl vV 93-552- TUC- DB,

and ClV 94- - TUC- V\DB.

Thomas D. Barr, Esqg.
Cravat h, Swayne & More
Wr | dwi de Pl aza

825 Ei ghth Avenue

New Yor k, NY 10019

Attorney for Plaintiff
PPG | ndustries, Inc.
in CV 92-775- TUC- V\DB.

Kenneth C. Anderson, Esg.
685 Third Avenue
New Yor k, NY 10017

Attorney for Plaintiff
I nt ernati onal Technol ogi es Consultants, Inc.
in ClV-93-552- TUC- \\DB.

Jeffrey WIllis, Esq.
Streich Lang

33 N. Stone Avenue
Tucson, AZ 85701

Attorney for Defendant

Guardi an I ndustries Corporation
in ClV-93-552- TUC- V\DB.
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Donald A. Vall, Esq.

Squire, Sanders & Denpsey

Two Renai ssance Square

40 North Central Avenue, Suite 2700
Phoeni x, AZ 85004-4441

Attorney for Defendant
AFG | ndustries, Inc.
in ClV-93-552- TUC- \DB.

K. Craig WIdfang
Attorney for the United States
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